ATTENTION:
IMPLEMENTATION OF ATTORNEYS
ADVERTISING COMMISSION
REGULATION 1

Supreme Court Rule 3.130 contains the Kentucky
Rules of Professional Conduct which include rules on law-
yer advertising. SCR 3.130-7.03 establishes an Attorneys’
Advertising Commission (Commission) which has general
responsibilitiesfor implementing thelawyer advertising
rules. Indischargingitsresponsibilities, the Commissionis
given authority to issue and promul gate regul ations subject
to prior approval by the Board of Governors. The following
Regulation was approved by the Board of Governors on
May 14, 2004.

A previousversion of thefollowing Regulation was
published for comment in the March 2003 edition of Bench
& Bar. Implementation was delayed on all twelve of the
Regulations published at that time, as announced in the
July 2003 Bench & Bar. Regulations 2-12 were recently
implemented, without changes, effective November 1,
2004.

Members of the Bar contributed extensive comments
regarding Regulation 1 asit was originally drafted. The
Commission considered those comments, and revisions
were made. Regulation 1, as revised and approved by the
Board of Governorson May 14, 2004, is published below.
Regulation 1 will be effective February 14, 2005.

AAC Regulation No. 1:

FALSE, DECEPTIVE AND MISLEADING
ADVERTISING

A. Authority, Purpose and Scope

1. SCR 3.130-7.03(5) providesin part that the Attor-
neys’ Advertising Commission [identified throughout these
regulations as“the Commission”] hasgeneral responsibility
for the implementation of Rule 7 of the Kentucky Rules of
Professional Conduct (SCR 3.130-7.01 et seq.). SCR
3.130-7.03(5)(a) provides, further, that the Commission
may issue and promul gate regulations to discharge itsre-
sponsibility. ThisRegulationimplements SCR 3.130-7.15,
prohibiting fal se, deceptive or misleading communications,
pursuant to the authority conferred upon the Commission
in SCR 3.130-7.03(5).

2. ThisRegulation, No. 1, identifies certain types of
content that may render an advertisement false, deceptive
or misleading within the meaning and intent of SCR 3.130-
7.15. However, this Regulation is not intended to be an
exhaustive listing of all waysin which an advertisement
may be false, deceptive or misleading for purposes of SCR
3.130-7.15. Accordingly, this Regulation will not be con-
strued aslimiting the power of the Commission under SCR

3.130-7.15 to determine that a particular advertisement is
false, deceptive or misleading for reasons not specified in
this Regulation. Further, it isnot designed in any way to
limit the authority of the Inquiry Commission with regard to
any of the Rules of Professional Conduct.

3. ThisRegulation, No. 1, appliesonly to communica-
tions by or on behalf of alawyer or law firm that concern
legal servicesavailable from the lawyer or firm and:

a are disseminated over e ectronic broadcast
media, including television and radio adver-
tisements;

b. arepublishedin public print media, including
advertisementsin newspapers, billboards,
magazines and tel ephone directories;

C. appear inany print or electronic publication
disseminated by athird party, unlessthethird
party is not controlled by the lawyer and for
which distribution the lawyer pays no consid-
eration, including advertisementsthat appear
in programs for public events or in newslet-
ters, directoriesor other publications of civic
organizations, charitabl e entities and educa-
tional ingtitutions;

d. areaccessibleto the public on the Internet,
including home pages and World Wide Web
sites;

e. areissued as unsolicited electronic mail (“e-
mail”) communications to one or more per-
sons with whom the lawyer or firm has no
family relationship or prior professional rela-
tionship;

f. are contained in newsletters, brochures, pam-
phlets or other printed materials provided to
prospective clients; or

g. constitute solicitation of professional employ-
ment from a prospective client within the
scope of SCR 3.130-7.09.

B. Advertising That Constitutes a Material
Misrepresentation of Fact or Law
Under SCR 3.130-7.15(1)(a)

SCR 3.130-7.15 (1)(a) providesin part that a commu-



nication about legal servicesisfalse, deceptive or mislead-
ing if it contains a material misrepresentation of fact or
law. The Commission may consider an advertisement to be
inviolation of thisRule, if the advertisement:

1. contains any material misrepresentation re-
garding the nature of the services offered in
the advertisement or the restrictionsimposed
upon those services by the Rules of the Su-
preme Court of Kentucky;

2. contains any material misrepresentation of fact
regarding alawyer’s educational background,
employment history, professional experience
or other credentials;

3. contains any material misrepresentation of fact
regarding alaw firm’s coll ective experience
inafield of practice;

4. contains any material misrepresentation of fact
regarding the identity of the lawyer(s) who
will actually perform the legal services or the
location of the office where the services will
be performed;

5. includes an appearance by a non-lawyer in a
manner that suggests or implies that he or she
is alawyer under circumstances where such
appearance constitutes a material misrepre-
sentation.

6. includes an appearance by an actor in a man-
ner that suggests or impliesthat he or sheis
an actual client of the advertising lawyer or
law firm, under circumstancesin which such
an appearance constitutes a material misrep-
resentation.

7. displaysany “prop” (including any motor ve-
hicle, product or other tangibleitem not actu-
aly involved in alegal matter) in amanner
that suggests or impliesthat it was actually
involved in aparticular legal matter, where
such display resultsin amaterial misrepresen-
tation.

C. Information That Must Be Included in an
Advertisement to Avoid a Misleading Omission
Under SCR 3.130-7.15(1)(a)

SCR 3.130-7.15(1)(a) providesin part that acommu-
nication about legal servicesisfalse, deceptive or mislead-
ing if it omits afact necessary to make the communication
asawhole not materially misleading. The Commission may
deem an advertisement in violation of thisRule, if the ad-
vertisement failsto include any information required by this
Part C.

1

Office location; telephone number.

a. For the purposes of this section, a bona fide office

isaphysical location maintained by the lawyer or
law firm where the lawyer or law firm reasonably
expectsto furnish legal servicesin asubstantial
way on aregular and continuing basis.

b. Every advertisement must identify, by city, town or

county, one or more bona fide office locations of
the Kentucky lawyer(s) who will actually perform
the services advertised, or in the event that the
lawyer does not maintain a bonafide office, such
fact shall be disclosed.

c. An advertisement must not include a telephone

number in a manner that misrepresents the geo-
graphic location of the office where the advertised
legal serviceswill be performed. If an advertise-
ment includes a tel ephone number with an area
code for a geographic region in which the lawyer
or law firm does not maintain a bonafide office,
the advertisement must include a statement that
the lawyer or firm does not maintain an office
within the area code indicated by the telephone
number. In the event of the use of atoll free num-
ber, the advertisement must indicate the | ocation of
the bonafide office(s) where a substantial amount
of the services will be performed.

d. Theinformation referred to in (a) and (b) is not

2.

required on advertisements by group pre-paid legal
plans or non-profit legal services agenciesthat
utilize anintake or “hot-line” number for the pur-
pose of screening, referral or giving limited legal
advice; provided however, that the advertisement
must otherwise comply with the Supreme Court
Rules and theseregulations, including the require-
ment of SCR 3.130-7.20(3) that a Kentucky law-
yer, or lawyer otherwise admitted as provided in
SCR 2.112, belisted.

Fair disclosure of legal requirements.

a. Any advertisement that refers to the recovery of

money must include an appropriate explanation of
the legal requirements for such recovery. Failure
toincludethat information in an appropriate and
prominent manner may be considered amisleading
omisson

b. Any advertisement that refers to the defense of a

claim for the recovery of money must include an
appropriate explanation of thelegal requirements
for such defense. Failure to include that informa-
tionin an appropriate and prominent manner may
be considered amidleading omission.



D. Advertising That Creates Unjustified
Expectations or Makes Unsubstantiated
Comparisons Under SCR 3.130-7.15(1)(b) and(c)

SCR 3.130-7.15(1)(b) and (c) provide that a commu-
nication about legal servicesisfalse, deceptive or mislead-
ing: if the communicationislikely to create an unjustified
expectation about results the lawyer can achieve; if the
communication states or impliesthat the lawyer can
achieve results by means that violate the rules of profes-
sional conduct or other law; or if the communication com-
pares the lawyer’s services with other lawyers' services,
unless the comparison can be factually substantiated.

The Commission may deem an advertisement in viola-
tion of SCR 3.130-7.15(1)(b) and (¢) if the advertisement
failsto comply with this Part D.

1. Testimonials. A testimonial is a statement by
any person regarding the quality of legal services rendered
by an advertising lawyer or law firm. Testimonials con-
cerning the quality of legal servicesor theclient’slevel of
satisfaction that are stated in general terms and that do not
make reference to aparticular legal matter will ordinarily
not be considered to create unjustified expectations. Testi-
monials are also subject to the requirements of subsection
(D)(2) below.

2. Advertising that refers to particular matters or
results. Statements that may create unjustified expecta-
tionsinclude advertisements concerning results obtained on
behalf of aclient, such as the amount of a damage award,
cumulative verdicts or the lawyer’srecord in obtaining
favorable verdicts unless the advertisement includes the
specific factual and legal circumstances of the case. Such
information might include some or all of thefollowing: the
facts underlying the representation, a statement of the ap-
plicable law, whether a matter has been concluded or con-
tinues on appeal, and a statement concerning any subse-
guent post-verdict settlement of the matter

3. ClassAction Information. Statements referring
to the dollar amount of ajudgment, verdict or settlement in
any particular legal matter, are not in violation of SCR
3.130-715 if the reason for making such a statement isto
disseminateinformation regarding ajudgment, verdict or
settlement in a class action for the purpose of notifying
persons who may have aright to participate in the pro-
ceeds thereof.

4. Advertising that claims or implies a unique
level of prior success.

a. An advertisement should not state or imply that
the advertising lawyer or law firm has been more

successful than other lawyers or firmsin obtaining
satisfactory results for clients, unless the state-
ment or implication isfactually substantiated by
information provided to the Commission by the
advertising lawyer or law firm. In determining
whether the statement or implication about prior
successisfactually substantiated, the Commission
will consider all relevant factors. Factors that
indicate that an advertisement does not violate this
provisioninclude:

(1) A showing that the statement or implication
about prior success refersto an identifiable
area of legal practice in which the lawyer’s or
firm’'s actual level of success can be accu-
rately assessed; and

(2) A showing that the statement or implication
about prior successis supported by aobjective
information and astatistically meaningful vol-
ume of data, as distinguished from information
that is subjective or anecdotal in nature.

b. Thefollowing types of content do not constitute
statements or implications about prior success
within the meaning and intent of thisregulation:

(1) Communicationsregarding fields of practice
that conform to the requirements of SCR
3.130-7.40;

(2) Factual information regarding alawyer’s or
law firm’s experience in legal mattersin a
particular field of law, asdistinguished from
statements or implicationsregarding the
lawyer’sor firm's level of successin those
matters.

5. Advertising that suggests a likelihood of satis-
factory results irrespective of the merits of the particu-
lar matter. An advertisement should not state or imply
that the advertising lawyer or law firm will be able to ob-
tain satisfactory results for a client regardless of the actual
merits of the client’s particular legal matter. In determining
whether an advertisement violatesthis provision, the Com-
mission will consider al relevant factors, including any
information submitted to the Commission by the advertis-
ing lawyer or law firm. An advertisement may violate this
Regulation if it includes content that states, implies or sug-
gests that potentially adverse parties or lawyers will be
more likely to cooperatein resolving the client’slegal mat-
ter favorably to the client because the client is represented
by the advertising lawyer or law firm unless the statement
or implicationisfactually substantiated by information pro-
vided to the Commission by the advertising lawyer or law
firm.



Regulations of the Attorneys’ Advertising Commission,
pursuant to SCR 3.130-7.03 (5) (a)

As approved by the KBA Board of Governors
January 17, 2003 with amendments approved by the Attorneys' Advertising
Commission March 16, 2005

AAC Regulation No. 2:

PERMISSIBLE CONTENT OF ADVERTISEMENTS SUBMITTED
WITHOUT A FEE

Pursuant to SCR 3.130-7.05(1)(a)(26) the Commission may specify additional
information that may be contained in advertisements that are permitted to be submitted without a
fee. The following additional information may be included in any of these advertisements:

1.  Participation by the lawyer in community groups or clubs and nonprofit
charitable organizations or groups, either as a member or officer;

2. Previous employment positions, including governmental and non-
governmental employment;

3. Enlargements of business cards that are not themselves advertisements
under SCR 3.130-7.02(1)(a), but if the advertisement includes reference to a
website, the website is considered a separate advertisement;

4.  Listings of immediate family, such as spouses, children and parents;

5. Information identifying the offices of the firm in several jurisdictions or
cities within or without the Commonwealth of Kentucky;

6.  The length of time any particular law firm or lawyer has been in practice;

7. The types of information listed in SCR 3.130-7.05(1)(a)(6-13) may include
both past and present participation or status, if the advertisement discloses,
when necessary, that the lawyer is no longer a participant or no longer holds
that status;

8. A photograph of the lawyer with no accompanying scene in the background
of the photograph;

9.  Words such as “congratulations” or “good luck,” when used in program
advertisements for charitable or educational functions;

10. Such variations on the items contained herein and in SCR 3.130-7.05(1)
(a)(1-25) that are minor or technical in nature and may be reviewed and
approved by the designee of the Commission named herein.



AAC Regulation No. 3:

COMMUNICATIONS THAT REQUIRE THE DISCLAIMER
“THIS IS AN ADVERTISEMENT”

SCR 3.130-7.09(3) requires that certain types of advertisements contain the disclaimer
“THIS IS AN ADVERTISEMENT.” In addition, SCR 3.130-7.25 authorizes the Commission to
require the disclaimer “THIS IS AN ADVERTISEMENT”. This Regulation No. 3 clarifies the
relationship between SCR 3.130-7.09(3) and SCR 3.130-7.25.

1. SCR 3.130-7.09(3) does not apply to every written, recorded or electronic
communication from a lawyer. Rather, it applies only to any such communication that solicits
“professional employment from a prospective client known or reasonably believed to be in need
of legal services in a particular matter, and with whom the lawyer has no family or prior
professional relationship.” The term “particular matter” includes any identifiable type or
category of legal matter as well as any specific case of that consumer. An advertisement that is
within the scope of SCR 3.130-7.09(3) must include the disclaimer “THIS IS AN
ADVERTISEMENT.”

2. Even if an advertisement does not constitute a solicitation of professional
employment within the scope of SCR 3.130-7.09, the Commission may require the disclaimer
“THIS IS AN ADVERTISEMENT?”, pursuant to SCR 3.130-7.25, if the Commission concludes
that the advertisement may not be perceived by the consumer as a quest for clients because of its
format, manner of presentation or medium.

AAC Regulation No. 4:
DELEGATION OF ADMINSTRATIVE TASKS

Supreme Court Rule 3.130-7.03 provides that the Commission may delegate to an
employee of the KBA the authority to approve advertisements submitted under SCR 3.130-
7.05(2). The Commission hereby delegates this function to the advertising paralegal, with the
supervision of the Office of Bar Counsel and the Director, to approve such submissions in the
limited circumstances as follows:

1. The Commission has granted prior approval of the advertisement subject to a
condition and the lawyer is making a resubmission to comply with that
condition;

2. The Commission has reached an informal resolution and the attorney is
resubmitting the advertisement to determine if the advertisement complies
with the terms of the informal resolution;

3. If asubmission is determined to have been made without the proper fee then
the KBA would be authorized, through its designee, to issue a letter
informing the attorney that the submission does not qualify without a fee, or



that the amount of the fee is incorrect, and should be submitted under SCR
3.130-7.05(2) with the proper fee to the Commission;

4. Advertisements submitted for review which, on their face, comply with the
rules and regulations of this Commission and contain no issues requiring the
individual attention of the Commission;

5. If its designee determines a question exists concerning compliance with these
regulations or the Supreme Court rules that requires the Commission’s
review, the advertisement or videotape may be submitted to the Commission
by the designee.

AAC Regulation No. 5:

TIME PERIOD FOR REVIEW AND APPROVAL OF
VIDEO ADVERTISEMENTS

1. SCR 3.130-7.05(2) allows the Commission a period of thirty days to consider an
advertisement. The thirty-day period runs from the date of submission of the videotape,
transcript and fees. If a transcript is presented without three copies of the videotape, the
Commission will attempt to review and respond to the submission within thirty days, but the
thirty day period set forth in SCR 3.130-7.05(2) will not to begin to run and the advertisement
will not be deemed approved if the Commission fails to respond within thirty days.

2. If the Commission approves a transcript subject to a review of the videotape, the
thirty-day time period set forth in SCR 3.130-7.05(2) will commence upon the Commission’s
receipt of the three copies of the videotape.

3. If avideotape is resubmitted to the Commission with changes in order to comply
with suggestions by the Commission, the advertisement will be deemed approved if no notice of
proposed disapproval is issued within thirty days after the date of the resubmission.

AAC Regulation No. 6:
REQUEST FOR HEARING; INFORMAL RESOLUTION PROCEDURE

1. Ifalawyer or law firm desires a hearing pursuant to SCR 3.130-7.06(1), a written
request for such a hearing must be made within fifteen days following the date of the notice of
proposed disapproval. The written request for a hearing must state whether the lawyer or firm
wishes to seek informal resolution of the Commission’s objections to the proposed advertisement
as authorized by SCR 3.130-7.06.

2. If alawyer or law firm requests a hearing and wishes to seek informal resolution, the
following procedure will apply:



a. Within seven days after the request for hearing is received, the
advertising paralegal will assign the file to a member of the
Commission panel that reviewed the advertisement.

b. Within fourteen days after receiving such an assignment, the member
of the Commission will attempt to reach a compromise with the
advertiser. If successful, that member will promptly notify the other
members of the Commission (or panel thereof) of the terms of the
proposed resolution.

c. Within fourteen days of being notified of the proposed resolution, the
other members of the Commission (or panel thereof) will state any
concern or objection to the proposed informal resolution.

d. Atthe end of the time period set forth in (c) above, or after an
unsuccessful resolution, the Commission will notify the lawyer or law
firm in writing whether an informal resolution has been reached.

e. Within fifteen days of the date of a notice that an informal resolution
conference has not reached a successful resolution, the lawyer or law
firm must notify the Commission in writing if the lawyer or firm
wishes to proceed with a hearing.

AAC Regulation No. 7:
HEARING PROCEDURE

1. If a notice of proposed disapproval is not resolved through an informal resolution
pursuant to Regulation No. 6, and if the lawyer or law firm wishes to proceed with a hearing, the
Commission, through its designees, will appoint a hearing officer to preside over the hearing.
The hearing officer will be a member of the panel of hearing officers designated by the Supreme
Court for the hearing of disciplinary matters, or such other hearing officer as the Commission
may select, under SCR 3.130-7.06(1) and SCR 3.130-7.03(5)(d). The appointment will be made
within fifteen days after the lawyer or law firm notifies the Commission:

a. that the lawyer or firm does not wish to pursue informal resolution,
pursuant to paragraph 1 of Regulation No. 6; or

b. that the lawyer or law firm wishes to proceed with a hearing after an
attempt at informal resolution has failed, pursuant to paragraph 2(e) of
Regulation No. 6.

2. In aproceeding under SCR 3.130-7.06(1), the parties will be the advertising lawyer or
law firm and the Kentucky Bar Association (“KBA”). The KBA will be represented in the
proceeding by the Office of Bar Counsel. Any notice to the advertiser will also be sent to the
Kentucky Bar Association Office of Bar Counsel.



3. Pursuant to SCR 3.130-7.06(1) and SCR 3.130-7.07, the hearing will be held within
thirty days of the date of the appointment of the hearing officer as reflected in the notice to the
parties.

4. The hearing officer may provide for pre-hearing conferences, disclosures of witnesses,
and proposed exhibits. The hearing officer will conduct a hearing to be recorded by a court
reporter. The parties will have the rights secured to a party by the Rules of Civil Procedure and
the Kentucky Rules of Evidence with respect to the introduction of evidence, the right to compel
the attendance of witnesses and the production of books, papers and documents and other
writings except those contained in the files of Bar Counsel, and the right to cross examination.
The hearing officer may also permit the filing of simultaneous briefs by the Kentucky Bar
Association Office of Bar Counsel and by the lawyer or law firm. The briefs must be filed
within ten days after the hearing.

5. The hearing officer must issue written recommended findings of fact and conclusions
of law to the Commission within twenty days from the last date for filing simultaneous briefs. If
no briefing schedule is established, the hearing officer must issue written recommended findings
of fact and conclusions of law within twenty days after the hearing.

6. Under SCR 3.130-7.07(1), the Commission will issue and serve a final decision on the
parties and the hearing officer within sixty days after the issuance of the written recommended
findings of fact and conclusions of law by the hearing officer.

AAC Regulation No. 8:
TIME FOR FILING APPEAL
An appeal pursuant to SCR 3.130-7.07(1) must be filed within thirty days after service of

the Commission’s final decision.

AAC Regulation No. 9:
PUBLICATION OF REGULATIONS

The Commission will provide copies of these regulations upon request to any attorney or
member of the public.

AAC Regulation No. 10:
COPYING AND RETRIEVAL CHARGES



SCR 3.130-7.08 permits the records of the Commission to be inspected and copied. The
Kentucky Bar Association may charge a reasonable fee for copies of any Commission records
that are requested, not to exceed $.50 per page. It may also charge a search fee of $25.00 per
hour for staff time spent responding to requests for inspection of records or making copies in the
event its designee determines such is appropriate given the time required for the assembly or
copying of the records.

AAC Regulation No. 11:
REQUIREMENT FOR COMPLETE INFORMATION

In submitting an advertisement the lawyer or law firm must provide sufficient
information to the Commission with the submission to enable the Commission to review the
advertisement, and must respond to any requests for additional information that the Commission
deems necessary to the review of the advertisement.

AAC Regulation No. 12
OTHER PROCEEDINGS

Proceedings before the Commission do not preclude or preempt other proceedings before
the Court or any of its agencies as authorized in the Supreme Court Rules.



